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	IN THE ** DISTRICT COURT
IN AND FOR ** COUNTY, STATE OF UTAH


	**,

          Petitioner,

vs.

**,

          Respondent.


	MEMORANDUM IN SUPPORT OF GUARDIAN AD LITEM’S
MOTION TO QUASH SUBPOENA

OF GUARDIAN AD LITEM
Case No. **
Judge **

Commissioner **



COMES NOW **, Private Guardian ad Litem (hereinafter “PGAL”) and hereby submits this Memorandum in Support of Motion to Quash the Subpoena which was served on ** on or about ** to testify and/or produce discovery.
A. THE GUARDIAN AD LITEM ATTORNEY IS PROTECTED BY THE WORK PRODUCT DOCTRINE, ATTORNEY-CLIENT PRIVLIGE AND UTAH CODE ANNOTATED §78A-6-902 (12) (a). 

The Guardian ad Litem is an attorney, not a party in the proceeding. Pursuant to Utah Rules of Civil Procedure 26 (b) (1), “parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action (emphasis added). The requested information is not discoverable and is protected under Utah Code Ann. § 78A-6-902 (12) (a) “…all records of an attorney guardian ad litem are confidential and may not be released or made public upon subpoena, search warrant, discovery proceedings, or otherwise. This subsection supersedes Title 63G, Chapter 2, Government Records Access and Management Act.” Is this the right reference? PGALs are not government employees.
B. ATTORENY/CLIENT PRIVLIGE

Rule 1.6 (a) of the Rules of Professional Conduct provides that a “lawyer shall not reveal information relating to the representation of a client…” Utah Rule of Evidence 504 (c) and 504 (d) gives the lawyer authority to claim the privilege and refuses to disclose confidential communications on behalf of the client.

C. THE GUARDIAN AD LITEM IS PROTECTED FROM BEING SUBJECT TO TESTIFY BY RULE 3.7 OF THE RULES OF PROFESSIONAL CONDUCT

Rule 3.7 of the Rules of Professional Conduct provides, “a lawyer shall not act as an advocate at trial in which the lawyer is likely to be a necessary witness…” Counsel for a party in the action is not to testify unless it is with regard to attorney fees in a case where they are the attorney of record. The guardian ad litem is the attorney of record for the minor child and though that appointment has ceased, all information obtained was in acting in the capacity of legal counsel. To require the guardian ad litem to testify would be a violation of these principles. 
D. ALL INFORMATION THAT THE PGAL HAS IS PRIVLIGED OR INADMISSIBLE AS HEARSAY

The guardian ad litem conducted an investigation including meeting with his/her client and gathering information from third part sources. All information received by the guardian ad litem was either protected information (i.e. from the minor child) or statements provided by third parties who can be called to testify at trial. The guardian ad litem cannot be used as a way to admit otherwise inadmissible evidence. 



Wherefore, the Guardian ad Litem respectfully requests the Motion to Quash Subpoena of Guardian ad Litem be granted.


Dated this ** day of **, ****.








___________________________________








**
     






Guardian ad Litem




CERTIFICATE OF MAILING

I hereby certify that on this ** day of **, ****, I caused to be mailed, postage prepaid, and transmitted via e-filing, a true and correct copy of the foregoing GUARDIAN AD LITEM’S MEMORANDUM IN SUPPORT OF MOTION TO QUASH SUBPOENA OF GUARDIAN AD LITEM to the following:

**
**

DATED this _____day of **, 20**.







 _________________________________________                                                                               
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